Annexe

BRIEF COMMENTS ON THE 4th REVISED DRAFT CONSOLIDATED TEXT (SCCR34/4)
PART A.
I.
DEFINITIONS
 (a) Broadcasting:  

- MOST IMPORTANT: The sentence “Transmission over computer networks shall not constitute broadcasting.” in both Alternative A and B should be DELETED. The notion of “computer networks” (which is not defined in any WIPO Treaty) risks to exclude broadcasting over IP or similar broadband networks, notably IP-TV. In particular for large sports events, like the Olympic Games, programme-carrying signals are already today transmitted via both terrestrial means and the Internet. Also, hybrid television sets (i.e. which are connected to the Internet) will be the global norm in a few years, so that on the screen it will not be possible to distinguish between offline and online signals. It is crucial that the Treaty is not already outdated and remains future-proof.

-  Alt. A (a)(1) reflects basically the old definition of the 1961 Rome Convention with some additions (satellite, encrypted signals); however, it remains to be limited to “wireless” transmissions, whereas several national laws (e.g. Germany) since decades define broadcasting as including both “wireless” and “by wire”. Also, the EU proposal to WIPO in 2003 included transmissions by wire as part of a (single) definition of broadcasting
; 

- Alt. B (a) is preferable to Alt. A, as it is more technologically neutral (“either by wire or by wireless means”); this avoids a debate on whether the particular network used for the delivery of broadcasts is of any relevance (for consumers it is not relevant and broadcasters must anyway employ all platforms to reach their audiences). This tech-neutral definition might raise the question of how to distinguish between broadcasters and mere webcasters (i.e. online-only operators like Netflix). However, this matter is dealt with by excluding webcasting organisations from the definition of “broadcasting organisation", and thereby also from the Treaty’s beneficiaries.

- The Alt. B (a) would make a separate definition of “cablecasting” superfluous and thus avoiding repetitions of “cablecasting” throughout the whole Treaty. However, by including “wire”, a few countries raised concerns of ambiguity that mere distribution of broadcast signals could be covered by such definition – although the provision on the “beneficiaries of protection” (page 6), paragraph 4
, clearly excludes entities involved in such activity from the Treaty. Therefore, the Agreed Statement on “broadcasting organisation” (in Footnote 2 to Alt. B.) should be SUPPORTED, but further clarifications may be needed to address these concerns.

(b) Programme-carrying signal: no comment

(c) Programme: no comment
(d) Broadcasting organisation: 

- The proposed Agreed Statement is to be SUPPORTED. This would clarify that the Treaty is without prejudice to the national regulatory framework for broad/cablecasting and allow for a single, streamlined definition of broadcasting. For the sake of completeness, to the end of the sentence of the proposed Agreed Statement it could be added: "including by cable". As stated above, further additions may be deemed necessary to exclude entities that are exclusively engaged in mere distribution of broadcasters’ signals.
 (e) Retransmission
- This definition has a direct impact on the scope of the Rights (Section III). It covers only transmissions made by third parties, thus not by the broadcasters themselves.
- It limits retransmissions to “simultaneous” and “near-simultaneous” transmissions by third parties. In connection with the “Rights” section, this would be INSUFFICIENT to address broadcast piracy adequately, as most broadcast piracy takes place beyond near-simultaneous use (e.g. unauthorized transmission of the football championship match a day or few days after the live event) and because it would not cover any form of (unauthorized) on-demand use of broadcasts. Furthermore, “near-simultaneous” transmissions would not match contractual practices where broadcasters obtain exclusivity (e.g. on premium content) for longer periods, sometimes several years.

- This definition should therefore include “deferred” transmissions by other entities (or persons) than the broadcaster, so as to cover at least the aforementioned example of a delayed football match transmission.

(g) “deferred” transmission: 

- The main purpose of this proposed definition is to include (certain) broadcasters’ online signals in the OBJECT of protection (see Section II), and in particular to include those signals which members of the public may access from a place and at the time individually chosen by them; the latter category would cover, for example, broadcaster’s online catch-up services. This purpose is clearly to be SUPPORTED. 

- However, it needs to be improved in drafting, as it should be clarified which online signals are part of a mandatory protection and which ones may be made subject to a reservation (“opt-out”) by a Contracting Party. For broadcasters, it is crucial that all their online signals which correspond with their broadcasts (i.e. which have the same content, like simulcasting, catch-up, previews or highlights of broadcasts) are part of the mandatory protection. Other online-only signals which are only related to broadcasts (i.e. parallel sports events, complementary material) should also be included, but could be made subject to a possible reservation by Contracting States.

- Such clarification is to be made in Section II (Object of protection, see below), but for that purpose also the definition may need to be modified.

(h) Pre-broadcast signal: See under Section III. Rights
   II.
OBJECT OF PROTECTION
(1) The part in the first sentence stating “…programme-carrying-signals as broadcast including pre-broadcast signals…” can be simplified by “...broadcasts[cablecasts] and pre-broadcast signals..”.
(2) This clause determines which signals from broadcasters, other than their broadcasts and pre-broadcast signals, are going to be protected, and is therefore a key provision. 

(i) For a Treaty to be meaningful for today’s broadcasting organisations, it should generally include broadcasters’ simultaneous/deferred/on-demand signals; 

(ii) As stated above online signals corresponding to broadcasts should be covered, and an “opt-out” (i.e. a “reservation”) should be allowed only for online signals which do not correspond with their broadcasts; otherwise the Treaty would create loopholes for piracy and would also affect the existing protection for broadcasters’ off-line signals. 

(iii) Sub-paragraph (iii) would allow Contracting Parties to apply reciprocity to a reservation under (ii), applying only to those signals which are “opted-out”. However, it must be realized that the consequence of such reciprocity is that the relevant signals would be protected only in case both relevant countries (i.e. the broadcaster’s country of establishment and the country where the piracy takes place) protect such signal under their national law in a mandatory manner; this effect means that drafting the opt-out possibility under (ii) should be as narrow as possible.
III. RIGHTS TO BE GRANTED
Both sections of paragraph (1) define the rights which are an absolute minimum for the Treaty, in addition to the protection of the pre-broadcast signal.  It is also very crucial for broadcasters that both paragraphs (i) and (ii) include an exclusive right, otherwise the Treaty would simply not meet the core needs of broadcasters. Hence, both must be SUPPORTED.
It is understood that the “right to prohibit” in paragraph (2) provides Contracting Parties a certain flexibility for the legislative measure in their national implementation, as long as it combines an adequate level of protection with effective remedies providing the broadcaster receiving the pre-broadcast signal (from another source) with an independent right to take legal action to stop or prevent impending piracy of such signal on its own territory.
IV. OTHER ISSUES 
Almost all the additional provisions in this Section are derived from the 2011 WIPO (Beijing) Treaty for the protection of audiovisual performers (WAVPT), which, in turn, are aligned with other WIPO Treaties. These are thus to be SUPPORTED, as a different wording for such provisions, e.g. on limitations & exceptions or technical protection measures, would have no practical effect.

With respect to the Obligations Concerning Rights Management Information, in Section (1) sub (ii) it would seem better to replace the word “retransmit” by “transmit” (or simply “use”).

Regarding the Term of Protection, it is understood that the relevant “transmission” for computing the term can be either the broadcast or online transmission itself or that of the transmission of the pre-broadcast-signal to the relevant broadcaster.

PART B.

I. Definitions

“broadcasting”: The first proposal A tries to solve the “cablecasting” confusion by limiting “broadcasting to wireless transmissions only, but adding an agreed statement that the provisions related to broadcasting are applicable to “cablecasters that transmit by wireless means the programme-carrying signal”. This wording is not suitable since cablecasting always presumes a transmission by wire.

The proposals under B for “traditional” broadcasting organisations are intended to be helpful but fail to solve the issue given that all such broadcasters today use (also) online signals for their programme delivery.
“near simultaneous transmission”: the addition “[for the reception by the public by any means of a programme-carrying signal broadcast]” is not really necessary as it follows on already from the Rights.
“deferred transmission”: the addition “[for the reception by the public by any means of a programme-carrying signal broadcast]” is not really necessary as it follows on already from the Rights.
II. Object of Protection
The proposal on Paragraph (1) includes the phrase “within the term of protection”, which is not adequate as each broadcast has its own term of protection, and it is thus irrelevant when such broadcast takes place.
The proposals on Paragraphs (2) and (3) would include that any on-demand transmission would be subject only to an “opt-in” approach (“… may also enjoy protection …”) and that any on-demand transmission by a broadcaster would then also be subject to (a form of) reciprocity. This scope would be too limited; as explained above, for an absolute minimum protection, the “catch-up”, “preview” and “highlights” online signals of broadcasters need to be included in a mandatory manner.
III. Rights to be granted
From the two proposals on Paragraph (2) regarding the pre-broadcast signal, proposal B is more straightforward, but needs to be clarified through adding the words “by any means”. 
IV. Other issues 

The proposal on “Beneficiaries of Protection” stems from Article 6 of the Rome Convention. This reservation would however allow countries to deny protection for signals from adhering 
countries where the broadcaster is forced, for reasons of reception quality, to base its transmitter across the border (as is the case for example in Geneva where the transmitter is put on the Salève hills in France). This creates a loophole that would not be justified.
The proposal on Limitations and Exceptions differs from that of the Beijing Treaty and should thus NOT be supported. 
The proposal on the Term of Protection limits the term to that of the 1961 Rome Convention. However, on a global level the term of 50 years is more common.
PART C 

As these proposals were submitted after informal sessions at SCCR/34, a discussion thereof has not yet taken place. Hence, these provisions should not be included until they have been discussed and are broadly supported. Based on past consideration of these provisions, they have not received such support, as they are of no particular relevance to the Broadcasters’ Treaty. In any event, the proposals are not acceptable where they differ from the standard Treaty provisions as drafted in the WIPO Beijing Treaty. In short, therefore, the part C provisions should NOT be supported.
________________
� See SCCR/9/12; the relevant part of the definition proposed by the EU reads: “For the purposes of this Treaty, “broadcasting” means the transmission by wire or over the air, including by cable or satellite, for public reception of sounds or of images and sounds or of the representations thereof; (…)”


� This paragraph 4 reads: The provisions of this Treaty shall not provide any protection to an entity that merely retransmits programme-carrying signals.





�Check with Heijo what does this mean?
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